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ERIC D. FREDERICKSEN
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I.S.B. #6555
BRIAN R. DICKSON
Deputy State Appellate Public Defender
I.S.B. #8701
322 E. Front Street, Suite 570
Boise, Idaho 83702
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
FRANCISCO JAVIER LOPEZ,
)
)
Defendant-Appellant.
)
___________________________)

NOS. 44508 & 44509
BONNEVILLE COUNTY NOS. CR 2010-11862
& CR 2010-12327
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Francisco Lopez contends the district court abused its discretion when, at the
time it revoked his probation in these cases, it executed his sentences without
reduction.

A sufficient consideration of the facts in the record demonstrates that

reduced sentences would better serve the goals of sentencing. As such, this Court
should vacate the order revoking probation and executing his sentences without
modification and remand this case for further proceedings.

Statement of the Facts & Course of Proceedings
Pursuant to a global plea agreement, Mr. Lopez pled guilty to unlawful discharge
of a firearm in Docket Number 44508 and possession of methamphetamine with intent
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to deliver in Docket Number 44509.

(R., pp.76-80, 354-58.)

The State agreed to

dismiss other charges, and to recommend concurrent sentences.

(R., pp.76-80,

354-58.) Mr. Lopez was 22 years old at the time, and despite a history of juvenile and
misdemeanor convictions, these appear to have been his first felony convictions.
(Presentence Investigation Report (hereinafter, PSI), pp.38-42.) The GAIN-I evaluation
diagnosed him as dependent on several different substances and recommended
treatment in a residential program. (PSI, pp.77, 88.) Mr. Lopez also applied for the
Wood Court program at that time, but was rejected because he was deemed to present
too great a risk for community-based programming. (Specialty Court Tracking, p.2.)1
At the sentencing hearing, defense counsel recommended the district court retain
jurisdiction, while the prosecutor recommended the district court impose and execute
the sentences, with a recommendation for treatment during that period of incarceration.
(R., pp.88-89, 372-73.)

The district court followed the State’s recommendation,

imposing a unified sentence of twelve years, with two years fixed, in the unlawful
discharge case, and a concurrent unified sentence of eight years, with two years fixed,
in the possession case. (R., pp.91-92, 369-70.)
Mr. Lopez subsequently filed a motion pursuant to I.C.R. 35 (hereinafter,
Rule 35), in which he asked the district court to consider retaining jurisdiction or
reducing the term of his sentence in the unlawful discharge case to match that imposed
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There are two PDF documents included in the record in this case: “Specialty Court
Tracking.pdf” and “Correspondence Regarding Victory Home.pdf.” As the second of
those documents contains other documents besides the Victory Home correspondence,
it will be referred to herein as “Exhibits.”
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in the possession case. (R., pp.110, 393.) The district court granted that motion, in that
it decided to retain jurisdiction in both cases. (R., pp.111-14, 394-96.)
Mr. Lopez performed well during that period of retained jurisdiction, completing
his assigned programs and receiving no disciplinary reports. (PSI, pp.24-25.) As a
result, the rider staff recommended the district court suspend Mr. Lopez’s sentences for
a term of probation. (PSI, p.23.) The district court did so, suspending Mr. Lopez’s
sentences for a six-year term of probation. (R., pp.126-27, 404-05.)
However, Mr. Lopez struggled during the ensuing probationary period, and after
a few months, admitted various allegations that he had violated the terms of his
probation.

(See R., p.161; see also R., pp.170, 420 (Mr. Lopez amending his

admissions at the disposition hearing to include admissions to receiving new
misdemeanor charges, which he would be pleading guilty to in their own right)2.) At the
admit/deny hearing, defense counsel requested Mr. Lopez be reassessed for
acceptance into a problem solving court.

(R., p.161.)

This time, Mr. Lopez was

accepted into the Wood Court program, on the condition that he complete a
conflict resolution program offered by the Department of Correction. (Specialty Court
Tracking, p.1.) Accordingly, defense counsel recommended the district court continue
Mr. Lopez’s probation or, alternatively, retain jurisdiction and order Mr. Lopez to
participate in Wood Court thereafter. (R., pp.170, 420.) The prosecutor acknowledged
the rider-and-Wood-Court alternative, but argued, if that were not an option, the district
court should simply execute Mr. Lopez’s sentences. (R., pp.171, 421.) The district
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The case involving those new misdemeanor charges is not on appeal in this matter.
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court decided to revoke Mr. Lopez’s probation and retain jurisdiction. (R., pp.173-74,
418-19.)
Mr. Lopez initially performed well in the second period of retained jurisdiction.
(See PSI, pp.103-16.) He was on track to complete all his assigned programs and had
only one informal disciplinary sanction. (PSI, pp.104, 106.) Based on that, the rider
staff recommended the district court suspend Mr. Lopez’s sentences for another period
of probation. (PSI, p.103.) As a result, the district court entered an order suspending
Mr. Lopez’s sentences for a five-year term of probation. (R., pp.176-77, 425-27.) He
was also accepted into the Wood Court program at that time. (R., p.423.) However, a
few days later, the district court received a progress report from the rider staff, which
indicated Mr. Lopez had since received a formal disciplinary report. (See PSI, p.1.)
The district court proceeded to hold rider review hearings to assess the situation, and
during that time, Mr. Lopez was accepted into the Victory Home program.
R., pp.187-93, 437-44; Exhibits, pp.1-4.)

(See

The district court ultimately affirmed its

decision to suspend Mr. Lopez’s sentence for a five year term of probation. (R., pp.196202, 447-53.)
Mr. Lopez did better on this second term of probation. He completed the Victory
Home program, and the program staff noted, “he has shown great progress in the main
five points we teach here in the program which are:

Awareness, Accountability,

Communication Skills, Self-Discipline, and Leadership skills.”

(Exhibits, p.14.)

Additionally, according to Mr. Lopez, he was able to get married, provide for his family,
and pay down his fines. (Tr., p.11, Ls.9-16.) However, after approximately three years
on probation, Mr. Lopez’s situation became unstable when he fell ill and his wife lost her
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job. (Tr., p.11, Ls.22-23.) Feeling unable to continue providing for his family, Mr. Lopez
turned back to dealing drugs, which resulted in new charges and corresponding
allegations of probation violation for delivery of a controlled substance and
paraphernalia when he sold heroin to an undercover officer.3 (R., pp.216-21, 470-75.)
Mr. Lopez accepted responsibility for his decisions, pleading guilty in the new case and
admitting the corresponding allegations of violation. (See, e.g., Tr., p.8, L.6.)
Prior to disposition in these cases, Mr. Lopez was sentenced in the most recent
new case to an aggregate term of five years, with one year fixed, to be served
consecutive to the sentences in these cases. (Tr., p.5, Ls.19-23.) Accordingly, defense
counsel requested the district court revoke Mr. Lopez’s probation in these cases.
(Tr., p.8, Ls.17-18.) However, defense counsel also challenged the idea of executing
Mr. Lopez’s sentences without reduction when revoking his probation.

(Tr., p.8,

Ls.18-21.)
The district court acknowledged that Mr. Lopez had been doing well during his
term of unsupervised probation. (Tr., p.12, Ls.17-19.) However, it determined that was
not enough to convince it to reduce the terms of his underlying sentences, given the
new violations of the terms of that probation. (Tr., p.12, Ls.12-22.) As such, it revoked
Mr. Lopez’s probation and executed his underlying sentences without modification.
(R., pp.247-48, 497-98.) Mr. Lopez filed notices of appeal in both cases, both of which
were timely from the respective orders revoking probation. (R., pp.251-53, 510-12.)

3

The case involving these new charges is not on appeal in this matter.
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ISSUE
Whether the district court abused its discretion when, at the time it revoked Mr. Lopez’s
probation in these cases, it executed his sentences without modification.

ARGUMENT
The District Court Abused Its Discretion When, At The Time It Revoked Mr. Lopez’s
Probation In These Cases, It Executed His Sentences Without Modification
When the district court decides to execute an underlying sentence by revoking
probation, it has the authority to reduce the sentence at that time. See, e.g., State v.
Walker, 161 Idaho 1, ___, 382 P.3d 847, 848-49 (Ct. App. 2015); cf. State v. Timbana,
145 Idaho 779, 782 (2008).

The decision to not reduce a previously-pronounced

sentence will be reversed on appeal if it constitutes an abuse of the district court’s
discretion. State v. Hanington, 148 Idaho 26, 27 (Ct. App. 2009). The standard of
review and factors considered in such a decision are the same as those used for the
initial sentencing. Id.
A sufficient consideration of the facts in this case reveals that reduced sentences
would better serve the goals of sentencing.

For example, Mr. Lopez had been

compliant with the terms of his probation for some three years. (See Tr., p.7, Ls.18-22;
R., pp.216, 470.) In fact, he completed the Victory Home program during that time,
showing improvement in his character in doing so. (Exhibits, p.14.) As a result, he had
earned a level of trust, evidenced, for example, by the fact that his probation was
unsupervised. (See Tr., p.12, Ls.17-20.) That all demonstrates that probation had, in
fact, been serving the goal of rehabilitation.

Furthermore, those strides were

continuations of the progress he has been making throughout the course of this case.
For example, at the initial sentencing hearing, he was deemed ineligible for Wood
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Court, but after participating in the rider program, Mr. Lopez had progressed sufficiently
that the Wood Court program was willing to accept him. (Compare Specialty Court
Tracking, p.2, with R., p.423.)
Thus, while continued release on probation was not an option due to the
sentence imposed in the most recent new case, the district court should still have
reduced the terms of Mr. Lopez’s underlying sentences in the cases at issue here in
acknowledgment of Mr. Lopez’s rehabilitative efforts. Such a reduction in sentence
would allow Mr. Lopez to qualify for, and if appropriate, be released on, parole as soon
as possible. (See Tr., p.12, Ls.6-11 (the district court noting that may have been the
reasoning behind the imposition of the particular aggregate sentence in the new case).)
That would more effectively serve all the goals of sentencing. Accordingly, the district
court abused its discretion when, at the time it revoked Mr. Lopez’s probation, it did not
reduce the terms of his underlying sentences.

CONCLUSION
Mr. Lopez respectfully requests that this Court vacate the order revoking
probation and executing his sentences without modification and remand this case for
further proceedings.
DATED this 9th day of March, 2017.

__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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